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JUDGMENT

[Under section 20(1) of the Act XIX of 1973]

|. Introductory Words

1. This case involves arraignments of fraction of barbaric criminal
activities conducted deliberately directing the civilian population ,
pro-liberation civilians out in 1971 in the territory of Bangladesh
during the war of liberation constituting the offences of ‘crimes
against humanity’ and ‘genocide’ as enumerated in Section 3(2) of

the International Crimes (Tribunals) Act, 1973.

2. Two accused (1) Hidaetulla @ Anju @ Md. Hedaetullah @ Anju
B.Sc and (2) Sohrab Fakir @ Sohrab Ali @ Sorab Ali have been
indicted on six counts for the atrocious criminal activities
constituting the offences of ‘abduction’. ‘confinement’ , ‘murder’
and ‘other inhumane acts’ as crimes against humanity and
‘genocide’ committed in the localities under Police Station-Atpara
and Modon of the then Netrokona Sub-Division in 1971, during the

war of liberation of Bangladesh.

3. Prosecution alleges that the accused persons got themselves
affiliated with the locally formed Razakar Bahini, an ‘auxiliary
force’ created to collaborate with the Pakistani occupation armed
force in carrying out its activities aiming to wipe out the pro-

liberation Bengali civilians, in furtherance of policy and plan.
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4. Of two accused persons one Hidaetulla @ Anju @ Md.
Hedaetullah @ Anju B.Sc has been tried in absentia, in compliance
with the provisions contained in the Act of 1973 and the ROP as he
could not be arrested in execution of warrant of arrest issued by this
Tribunal nor he surrendered to stand trial, in response to the
notification published in two daily news papers in compliance with
the provisions. Only the accused Sohrab Fakir @ Sohrab Ali @
Sorab Ali has been in detention since pre-trial stage. Pursuant to
issuance of production warrant the prison authority has produced

this accused person today before this Tribunal [ICT-1].

5. In course of trial, both the prosecution and the defence provided
efficient assistance to go with the proceeding in accordance with
law by ensuring recognised rights of defence. We appreciate their

efforts.

1. Jurisdiction of the Tribunal

6. This Tribunal-1, a special domestic judicial forum constituted
under the International Crimes (Tribunals) Act, 1973 has been
functioning since 25 March 2010. We reiterate that the Act No.
XIX enacted in 1973 in our sovereign parliament is meant to
prosecute, try and punish the offenders of the offences of crimes

against humanity, genocide and system crimes as enumerated in the
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Act, committed in violation of customary international law and the

laws of war.

7. It is to be noted that the Act of 1973, an ex post facto legislation
fairly permits prosecuting, trying and punishing not only the ‘armed
forces” but also the perpetrator[s] who belonged to ‘auxiliary
forces’, or who culpably participated in committing the offence
enumerated in the Act as an “individual’ or a ‘group of individuals’
or ‘organization’ . In the case in hand, the accused persons have
been arraigned for committing the alleged offences in exercise of
their membership in and potential affiliation with the ‘auxiliary

force’-- the locally formed Razakar Bahini.

8. The offences for which the accused persons stood joint trial were
‘system crimes’ and not isolated crimes as those were committed in
context of ‘armed conflict’. It is manifested from section 3(1) of the
Act of 1973 that even any person (individual), if he is prima facie
found accountable either under section 4(1) or 4(2) of the Act of
1973 for the perpetration of offence(s), can be brought to justice

under the Act.

9. The Tribunal is governed by its guiding legislation ‘The
International Crimes (Tribunals) Act of 1973[Act No. XIX of

1973]" and by the Rules of Procedure [ROP] 2010 formulated by
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the Tribunal [ICT-1] under the power conferred in section 22 of the
principal Statute. Pursuant to the Act of 1973, the Tribunal [ICT-1]
has the authority and jurisdiction to prosecute and try persons
responsible for the offences enumerated in section 3(2) of the Act
committed in violations of international humanitarian law in the
territory of Bangladesh in 1971, during the war of liberation. This
Tribunal set up under the Act of 1973 is absolutely a domestic
Tribunal but aimed to try ‘internationally recognized crimes’ or

‘system crimes’ committed in 1971 in the territory of Bangladesh.

10. Having jurisdiction under section 10(1) (j), section 20(1) and
section 20(2) of the International Crimes (Tribunals) Act, 1973[Act
No. XIX of 1973] this ‘Tribunal’ known as International Crimes
Tribunal-1 [ICT-1] hereby renders and pronounces the following

judgment.

I11. Brief Historical Background

11. In portraying the historical backdrop, in brief, that ensued the
war of liberation of the Bengali nation in 1971 we restate that in
August, 1947, the partition of British India based on two-nation
theory, gave birth to two new states, one a secular state named
India and the other the Islamic Republic of Pakistan. The western
zone was named West Pakistan and the eastern zone was named

East Pakistan, which is now Bangladesh.
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12. In 1952 the Pakistani authorities attempted to impose ‘Urdu’ as
the only State language of Pakistan ignoring Bangla, the language
of the majority population of Pakistan. The people of the then East
Pakistan started movement to get Bangla recognized as a state
language and eventually turned to the movement for greater

autonomy and self-determination and finally independence.

13. The history goes on to portray that in the general election of
1970, the Awami League under the leadership of Bangabandhu
Sheikh Mujibur Rahman, the Father of the Nation became the
majority party of Pakistan. But deliberately defying the democratic
norms Pakistan Government did not care to respect this
overwhelming majority. As a result, movement started in the
territory of this part of Pakistan and Bangabandhu Sheikh Mujibur
Rahman, the Father of the Nation in his historic and farsighted
bravely speech of 7th March, 1971, called on the Bangalee nation
to struggle for independence. It is to be noted with mammoth pride
that the historic March 7 speech of Bangabandhu Sheikh Mujibur
Rahman, the Father of the Nation has been recognised by the

UNESCO as a world documentary heritage.

14. The 7 March blazing speech of Bangabandhu calling on the
freedom-loving Bangalees indispensably mobilized and inspired the

whole nation, excepting a few pro-Pakistan people to get prepared
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for the war of liberation. In the early hour of 26th March, following
the onslaught of “Operation Search Light” by the Pakistani Military
on 25th March, Bangabandhu Sheikh Mujibur Rahman declared
Bangladesh independent immediately before he was arrested by the

Pakistani authorities.

15. In the War of Liberation that ensued in 1971, all people of the
then East Pakistan unreservedly supported and participated in the
call to make their motherland Bangladesh liberated but a small
number of Bangalees, Biharis, other pro-Pakistanis, as well as
members of a number of different religion-based political parties,
particularly Jamat E Islami (JEI) and its student wing Islami Chatra
Sangha (ICS), Muslim League, Convention Muslim League joined
and/or significantly collaborated with the Pakistani occupation
army to aggressively resist the conception of independent
Bangladesh and most of them got actively engaged in committing
and facilitating the accomplishment of systematic and widespread
appalling atrocities directing civilian population in the territory of
Bangladesh, in 1971, to further their policy and plan of demolishing
the long cherished dream of self determination and independence of
Bengali nation. This is now a settled history of which this Tribunal

takes judicial notice as permitted by the Act of 1973 and the ROP.

16. The Pakistani occupation army’s terrible brutality directing

civilian population of Bangladesh was planned and in furtherance
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of deliberate policy-- the policy to wipe out the pro-liberation
Bengali civilians. The Appellate Division, in the case of Abdul

Quader Molla has observed that —

“The way the Pakistani Army had acted,
surpasses anything that could pass for legitimate
use of force. It had resorted to wanton murder of
civilians, including women and children in a
deliberate plan to achieve submission by stark
terror. [Appellate Division, Abdul Quader
Molla Judgment, 17 September 2013 page 39]

17. The alleged atrocities for which the accused persons stood trial
were not isolated from the policy and plan of the occupation
Pakistani army who started its ‘mayhem’ since 25 March 1971
intending to wipe out the pro-liberation Bengali civilians, to resist

their aspiration of self determination.

18. The nation fought for the cause of independence and self
determination and finally achieved independence on 16 December
1971. History testifies that enormously grave and recurrent horrific
atrocities directing the Bengali civilians in the territory of
Bangladesh starting since 25 March 1971 did not thrive to frustrate
the highest sacrifice of the nation as eventually it achieved its
independence under the bravely leadership of Bangabandhu Sheikh
Mujibur Rahman the valiant architect of independent motherland--

Bangladesh . The nation always pays tribute and homage to him
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and also to the blood of millions of patriotic martyrs and innocent

defenceless people.

19. In 1971, the Pakistani army had no friends in Bangladesh—
except a few traitors who took stance against the war of liberation
and they belonged to the ideology of pro-Pakistan political parties,
e.g Muslim League, the Convention Muslim League, the Jamaat-e-
Islami [JEI] and the Nizam-i-Islami. We have already observed in
the case of Muhammad Kamaruzzaman, Ali Ahsan Muhammad
Mujahid that JEI culpably and actively assisted and facilitated the
Pakistani occupation army by forming Razakar, Al-Badar-- Para

militia forces, intending to collaborate with them.

20. It is now settled history that Jamat E Islami [JEI] with intent to
provide support and assistance to the Pakistani occupation army by
forming peace committee, armed Razakar and Al-Badar force
obtained government’s recognition for those para militia forces.
JEI started acting antagonistically since the beginning of the war of

liberation and it ended in killing of intellectuals.

21. It is found from a report published in The Daily Sangram 17
April 1971 that a delegation team comprising of members of
Central Peace Committee including Professor Ghulam Azam [also

the then Amir of Jamat E Islami] in a meeting with the Governor of
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East Pakistan Lt. General Tikka Khan expressed solidarity and their

adherence to the armed forces.

22. Prosecution avers that accused persons did not keep them
distanced from the strategy of JEI to further the policy and plan of
the Pakistani occupation army in carrying out barbaric atrocities
against the non combatant pro-liberation civilians that resulted in
commission of offences enumerated in the Act of 1973. Accused
Hedaetullah Anju was a contestant in 1970’s election as a candidate
of Jamat E Islami [JEI] and he was dominantly affiliated with the
locally formed Razakar Bahini. Victims of their target of criminal
acts in grave breach of Geneva Convention were the civilians in

occupied territory of Bangladesh. It is now a settled history

23. The settled history also speaks that the ‘aggression’ that
resulted in untold violation of civilians’ rights and their
indiscriminate killings in the territory of Bangladesh started with
launching the ‘operation searchlight” was in grave breaches of
Geneva Convention 1949. After the ‘operation search light’ on the
night of 26" March 1971 ten millions of Bengali civilians were
compelled to deport under the horrors of dreadful aggression and

brutality spread over the territory of Bangladesh.

10
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24. It is true that the perpetrators of horrific atrocious activities
accomplished in 1971 in the territory of Bangladesh are being
prosecuted long more than four decades later. But delay in
prosecuting the crimes enumerated in the Act of 1973 cannot be a

clog at all.

25. There have been examples of prosecutions of persons allegedly
responsible for crimes against humanity even many decades after
the acts transpired. In the late 1990s French courts convicted
Maurice Papon for atrocities committed in occupied France during
World War Il. Papon was almost ninety years old at the time, but he
was found gquilty and sentenced to a term of imprisonment.

[http://www.enotes.com/crimes-against-humanity-reference/crimes-

against-humanity]

26. Finally, the incalculable atrocious resistance on part of
thousands of local collaborators could not impede the nation’s
gallant journey to freedom. Undeniably the ways to self-
determination for the Bangalee nation was strenuous, swabbed with
huge blood, struggle and mammoth sacrifices. In the present-day
world history, conceivably no nation paid as enormously as the
Bangalee nation did for its self-determination and cherished

independence. The nation shall remain ever indebted to those best

11
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sons and daughters of the soil who paid supreme sacrifices for an

independent motherland — Bangladesh.

V. Brief account of the Accused Persons

27. The following are the brief account of the two accused persons
which will essentially portray the ideology, status, mindset and
affiliation in auxiliary force they had in 1971 during the war of

liberation:

(i) Hidaetulla @ Anju @ Md. Hedaetullah @ Anju B.Sc

Accused Hidaetulla @ Anju @ Md. Hadaetullah @ Anju B.Sc
(absconded) son of late Montaz Uddin Talukder alias Montaz Ali
and late Sunneter Nessa @ Akramunnesa of village Kulosree under
Police Station Atpara of the then Sub-Division Netrokona[now
Districtjwas born on 22.07.1936. He was in teaching profession,
after obtaining B.Sc degree first at Chandranath High School,
Netrokona and then Jahangirpur Tea Amin High School under
Modon Police Station. Accused Hidaetulla @ Anju @ Md.
Hedaetullah @ Anju B.Sc was the organizing Secretary of Jamat E
Islami[JEI] of the then Netrokona Sub-Division and contested in
national assembly election in 1970 as a candidate of JEI. In 1971 he
joined the peace committee and Razakar Bahini formed in
Netrokona. He was a potential member of the Netrokona Town

peace committee. He was prosecuted under the Collaborators

12
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Order, 1972 for the criminal activities carried out around the
locality under Atpara Police Station in 1971, in exercise of his

membership in Razakar Bahini and peace committee.

(if) Sohrab Fakir @ Sohrab Ali @ Sorab Ali

Accused Sohrab Fakir @ Sohrab Ali @ Sorab Ali son of late Suruj
Ali and late Liajer Ma of village Kulosree under Police Station
Atpara of the then Netrokona Sub-Division[ now District] joined
the Razakar Bahini formed at Atpara, being imbued by the accused
Hidaetulla @ Anju @ Md. Hedaetullah @ Anju B.Sc. He was a
notorious Razakar and after independence achieved he was
prosecuted under the Collaborators Order, 1972 for the criminal
activities carried out around the locality under Atpara Police Station

in 1971, in exercise of his membership in Razakar Bahini.

V. Procedural History

28. The Investigation Agency of the Tribunal constituted under the
Act of 1973 started investigation pursuant to complaint register
serial no. 52 dated 05.05.2015, in respect of commission of
offences enumerated in section 3(2) of the Act of 1973 allegedly
perpetrated by (1) Hidaetulla @ Anju @ Md. Hedaetullah @ Anju
B.S.C [absconded], (2) Enayet Ullah Monju @ Enaet Ullah @
Monju [died after submission of the formal charge] and (3)

Sohrab Fakir @ Sohrab Ali @ Sorab Ali.

13
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29. At pre-trial stage, on prayer of the 10 the Tribunal by its order
dated 08.02.2016 issued warrant of arrest [WA] against the three
suspected accused persons. Of them one suspected accused Sohrab
Fakir @ Sohrab Ali @ Sorab Ali was arrested in connection with
Gouripur Police Station Case no0.06 dated 11.02.2015 and
afterwards on his production before this Tribunal he was shown
arrested vide Tribunal’s order dated 30.3.2016 and was sent to
prison. Two other suspected accused could not be arrested at pre-

trial stage.

30. Another accused Enayet Ullah Monju @ Enaet Ullah @ Monju
[died after submission of the formal charge] was produced
before the Tribunal on 03.10.2016 by causing his arrest in
execution of WA issued. The other accused Hidaetulla @ Anju @

Md. Hedaetullah @ Anju B.S.C could not be arrested.

31. The Investigation Officer [IO] submitted its report together with
documents and materials collected and statement of witnesses, on
wrapping up of investigation before the Chief Prosecutor on

18.09.2016.

32. After submission of investigation report another accused Enayet
Ullah Monju @ Enaet Ullah @ Monju [died after submission of the

formal charge] was produced before the Tribunal on 03.10.2016

14
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by causing his arrest in execution of WA issued. The other accused
Hidaetulla @ Anju @ Md. Hedaetullah @ Anju B.S.C could not be

arrested.

33. The Chief Prosecutor, on the basis of the report and documents
submitted therewith by the Investigation Agency, after completion
of investigation, submitted the ‘Formal Charge’ on 27.11.2016
under section 9(1) of the Act of 1973 before this Tribunal alleging
that the three accused persons had committed the offences of
crimes against humanity and genocide, including abetting and also
for complicity to commit such crimes narrated in the formal charge
during the period of War of Liberation in 1971 around the locality
of Atpara and Modon Police Stations of the then Netrokona Sub-

Division.

34. The Tribunal, under Rule 29(1) of the Rules of Procedure, took
cognizance of offences as mentioned in section 3(2) (a)(c)(g)(h) of
the Act of 1973, by application its judicial mind to the Formal

Charge and materials and documents submitted therewith.

35. After having the report in execution of warrant of arrest issued
against accused Hidaetulla @ Anju @ Md. Hedaetullah @ Anju
B.S.C the Tribunal, for the purpose of holding proceeding in

absentia against him, ordered publication of notice in two national

15



ICT-BD [ICT-1] Case No. 01 of 2017 Chief Prosecutor v. Hidaetulla @ Anju @ Md. Hedaetullah @ Anju B.Sc and other

daily news papers. But this accused did not turn up and as such
treating absconding the Tribunal ordered for hearing the charge
framing matter by appointing state defence counsel, at the cost of

Government, to defend this absconding accused.

36. It is to be noted too that the accused Anayet Ullah Monju @
Enaet Ullah @ Monju who was detained in prison died on
25.1.2017, after submission of ‘formal charge’. The learned
prosecutor brought this matter to the notice of the Tribunal and the
prison authority also communicated the information relating to
death of this accused in prison on 26.1.2017 along with related
papers. Accordingly, proceedings so far it relates to this accused

stood abated vide Tribunal’s order dated 27.11.2017.

37. Before commencement of the hearing on charge framing matter
the accused Sohrab Fakir @ Sohrab Ali @ Sorab Ali present in
court, as brought from prison disclosed that he did not have ability
to engage counsel to defend him. With this Tribunal appointed Mr.
Abdus Shukur Khan, Advocate, Bangladesh Supreme Court also to
defend this accused as state defence counsel, at the cost of

government.

38. Then on 27.11.2017 hearing on charge framing matter took

place when both sides placed their respective submission. The
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learned state defence counsels defending the accused Hidaetulla @
Anju @ Md. Hedaetullah @ Anju B.S.C submitted an application

seeking discharge.

39. Tribunal rendered order on charge framing matter on
13.12.2017. The order indicting the accused persons was read over
and explained to present accused Sohrab Fakir @ Sohrab Ali @
Sorab Ali to which he pleaded not guilty and claimed to be tried

according to law. With this trial commenced.

40. In course of trial, prosecution after placing its opening
statement on 08.01.2018 started adducing and examining witnesses
in support of arraignments brought. On ending examination of
prosecution witnesses both sides placed their respective summing
up[argument] which concluded on 07.03.2019. Then the Tribunal

kept the case in CAV [for pronouncement of judgment]

V1. Summing up [Argument]

Summing up by the Prosecution

41. Mr. Mukhlesur Rahman Badal the learned prosecutor in
placing summing up drew attention to the evidence tendered and
submitted that the accused Hedayetullah Anju played key role in
forming Razakar Bahini at Atpara and Modon Thana and he had

significant dominance over it. Accused Sohrab Fakir too was a
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notorious member of locally formed Razakar Bahini. Both the
accused actively collaborated with the Pakistani occupation army in

carrying out criminal activities directing unarmed civilians.

42. It has been further asserted that testimony of witnesses
examined are the locals of crime localities and they were familiar
with the identity of the accused persons beforehand as notoriety of
the accused persons became anecdote around the locality. Thus, the
uncontroverted testimony of witnesses in this regard and
recognizing them when they accompanied the group of attackers at
the crimes sites proves that the accused persons, in exercise of their
affiliation with Razakar Bahini knowing participated and
contributed to the commission of horrendous crimes , the learned

prosecutor added.

43. The learned prosecutor also submitted that the papers forming
part of the ‘prosecuting documents volume’ also lend assurance as
to accused persons’ affiliation in locally formed peace committee
and Razakar Bahini. The accused persons were prosecuted under
The Collaborators Order, 1972. Relevant papers have been filed in
this regard and the same indicate their association and membership

in Razakar Bahini.

44. The learned prosecutor then started arguing on commission of

offences alleged and participation and complicity of the accused

18
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persons therewith. On the issue of JCE [basic form] the learned
prosecutor drawing attention to observations made in this regard in
earlier cases of the Tribunals submitted that both the accused
persons incurred equal liability for the offences of which they have
been arraigned as they consciously and knowingly acted in joint
criminal enterprise intending to execute the common purpose and
design. However, argument so placed may be well addressed while

each charge will be adjudicated independently.

45. Mr. Abdus Shukur Khan the learned state defence counsel
defending both accused submitted that these accused were not
Razakars and prosecution failed to prove it by adducing any
authoritative document whatsoever. The prosecution witnesses had
no reason of knowing the accused persons and thus their testimony
in respect of seeing the accused persons accompanying the gang of
attackers in launching alleged attacks do not carry probative value

and credibility.

46. In addition to above submission, the learned state defence
counsel also argued to negate complicity and participation of this
accused persons with the alleged arraignments brought against
them which may be well addressed at the time of adjudicating each

charge independently.
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VIIl. General Considerations Regarding the Evaluation of
Evidence in a case involving the offences of Crimes against
Humanity, genocide

47. The proceedings before the Tribunal are guided by the
International Crimes (Tribunals) Act 1973 and the Rules of
Procedure 2010 formulated by the Tribunal under the powers given
in section 22 of the Act. Section 23 of the Act of 1973 prohibits the
applicability of the Code of Criminal Procedure, 1898 and the
Evidence Act 1872. Tribunal is authorized to take judicial notice of
fact of common knowledge which is not needed to be proved by

adducing evidence [Section 19(4) of the Act].

48. The Tribunal may admit any evidence which it deems to have
probative value [Section 19(1) of the Act]. The Tribunal shall have
discretion to consider hearsay evidence by weighing its probative
value [Rule 56(2)]. Defence shall have right to examine witnesses

[Section 10(1) (f) of the Act of 1973].

49. Cross-examination is significant in confronting evidence. The
defence shall have liberty to cross-examine prosecution witness on
his credibility and to take contradiction of the evidence given by

him [Rule 53(ii)].

50. The Tribunal may receive in evidence statement of witness

recorded by Magistrate or Investigation Officer, if any only when
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the witness subsequently dies or whose attendance cannot be
secured without an amount of delay or expense which the Tribunal
considers unreasonable [Section 19(2) of the Act]. But in the case
in hand, no such statement of witness has been received in

evidence.

51. Atrocities as arraigned in the charges framed were committed in
wartime situation. Thus, the Tribunal notes that in adjudicating
culpability of the person[s] accused of criminal acts , context and
situations prevailing at the relevant time i.e during the period of
war of liberation in 1971[ March 25 to December 16 1971] is to be

considered.

VIIl. Whether the accused persons belonged to locally
formed Razakar Bahini, an auxiliary force created to
collaborate with the Pakistani occupation army in 1971
during the war of liberation.

52. Before we move to adjudicate the arraignments brought in the
charges framed we consider it essential and relevant to resolve the
fact whether the accused persons allegedly committed the offences,
in exercise of their affiliation and membership in locally formed

Razakar Bahini, an auxiliary force created in 1971.

53. Mr. Mukhlesur Rahman Badal, the learned prosecutor

drawing attention to the documents relied upon submitted that both
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the accused persons were affiliated in locally formed Razakar
Bahini. They were prosecuted even under The Collaborators Order
1972 for criminal acts committed in 1971 around the localities
under police stations Modon and Atpara of District [now]-
Netrokona which strengthens the fact of their membership in

Razakar Bahini.

54. The learned prosecutor also submitted that accused
Hedayetullah Anju played key role in forming local Razakar Bahini
and he himself too got engaged with it actively, in exercise of his
significance dominance over it. The accused persons carried out
atrocious activities in collaboration with Pakistani occupaiton army,
in exercise of their association and membership in Razakar Bahini,

the learned prosecutor added.

55. It has been further asserted by the learned prosecutor that oral
testimony of witnesses, the residents and sufferers of the crime
localities consistently narrated the identity and affiliation of
accused persons in Razakar Bahini while they testified the events of

attacks. Defence could not impeach it.

56. Conversely, Mr. Abdus Shukur Khan the learned state

defence counsel submitted that none of the accused persons

belonged to Razakar Bahini. It could not be well proved by relevant
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documentary evidence. Oral testimony of prosecution witnesses in
this regard cannot be relied upon as the witnesses had no natural
reason of knowing the accused persons and their identity. It has
been further submitted that the mere fact that the accused persons
were prosecuted under The Collaborators Order, 1972 does not

prove that they belonged to Razakar Bahini.

57. Tribunal-2[ICT-BD] rendered its observation in the case of
Muhammad Kamaruzzaman [ICT-BD Case No0.03 of 2012,

Judgment 09 May 2013, para 89] that--

“in the prosecution of crimes against
humanity, principally accused’s status,
position, association, authority, conduct,
activities, link with the state organization,
political party are pertinent issues even
prior to the alleged events. In determining
alleged culpability of the accused, all
these factors have to be addressed and

resolved as well.”

58. Thus, before we enter into evaluating evidence presented for
adjudication of charges and accused persons’ culpability and
liability we consider it appropriate to focus their position, role and
identity, by virtue of their political ideology , own might and

affiliation in an auxiliary force, around their locality.
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59. It remained unimpeached that the Accused Hedayetullah Anju
contested National Assembly Election in 1970 as a candidate of JEI
with the election symbol scale. Prosecution witnesses testified it
consistently. Defence could not refute it. That is to say, he was a
potential pro-liberation leader of the localities under Modon Thana
and Atpara Thana. A number of authoritative documents
demonstrate patently that accused Hedayetullah Anju was a
potential member of Netrokona Town Peace Committee. Besides,

his pro-significant liberation political profile adds assurance to it.

60. The report titled Okud KigiUi AnevgiKi veeyZ: mk— ewnbrk
minvh™ Kivi Aneib0 published in The Daily Dainik Pakistan 23

April 1971 demonstrates the objective of forming peace committee
which is as below:[See also M.A Alim Judgment: ICT-2[ICT-
BD], 09 October 2013]
Omk~ embr thLvtbB hite tmLvtb RizZig
CcZKv nviZ 1btq GiMtq Avmvi Ges V0 et ivax
e I ", ZKid™ 1 ibgy Kivi ArfFhith

mg ewnbitK mnh® Kii AcnzKi NUbv
Gouthvi Rb™ kws Kigll .......... [

61. Tribunal-2[ICT-BD] in its judgment in the case of MA Alim
[judgment paragraph 169] observed the role of peace committee in

forming Razakar Bahini by citing narrative made in the book titled

Ohyiciva teryZ esjit k0 which is as below:
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WRIKvi eunbr maviYfde kus KigiUi
thZZvaxb 10 | o1zl 1vRiKvi e'P {Uibsh
Mnibi ci kwS Kigili voxg cab Z¢™i
kc_ Mnb Abgwb ciiPvjlv KitzZb| GB
Abgitb muiexfite ~Oiggib TRKvit i
tKvivb kixd Qb AbMEZ'T kc_ Mnb
KiZ| Gici wRKit i (KeKilguiRi
kuS KigiU cab migig Mnb KiZ]
.............................. 2t 1 gF KR niqg
“ag Mitg MEA AZ'WPii , ibhizb Ges
mignK evnbxi AMeiZ C_
(o (4 P g R gim kus
KigUi Df™utM cttki mel ivRKvi
einbx MVibi ci fKxg kuS Kigiui
thZe;, GB enbxtK miKvix xKiZ.c vibi
Rb™ migriK  miKail KiQ Aveb
RibiiZ _vtKb] 0

[ m¥ t hyiciva foyZ esjit™k , Aa'icK
AveymiBigq™, cKikK mRcT, cKikKij : c_g
cKik tdesgvix 2008, cgv, 73-74]

62. It is now a fact of common knowledge that Razakar Bahini, an

auxiliary force which was an armed para militia force was created

for ‘operational’ and ‘static’ purpose of the Pakistani occupation

army in 1971 during the war of liberation and this para militia

force acted under the government management.
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63. What was the intention of forming such para militia force in
war time situation? History portrays that intention was not to
safeguard lives and properties of Bengali civilian population.
Rather, this auxiliary force had consciously acted in furtherance of
policy and plan of Pakistani occupation army and in so doing it got
knowingly engaged in carrying out recurrent atrocities in a
systematic manner directing the unarmed Bengali civilians

throughout the territory of Bangladesh in 1971.

64. Pro-Pakistan political parties including Jamat E Islami, Muslim
League etc. who had played key role in forming this armed
auxiliary force symbolized the pro-liberation Bengali people as

their “‘enemies’ and ‘miscreants’. It is now settled history.

65. Thus in view of above settled history we arrive at an unerring
finding that the accused Hedaetullah Anju as a potential member of
peace committee having influential pro-Pakistan political profile
even had explicit role in organizing the formation of ‘Razakar’
Bahini over which he had substantial domination and affiliation.
Objective of forming peace committee was to resist the war of
liberation by taking stance with the Pakistani occupation army, true.

But this organization was not equipped with arms.
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66. In the case in hand, it has been found that in recounting horrific
events many of prosecution witnesses saw this accused gunning
down civilian[s] to death. Accused Hedayetullah Anju for his act
and conduct loaded of notoriety forming part of systematic attacks
directing civilian population became known as an infamous
Razakar of the locality as well. Evidence of prosecution witnesses

suggests this conclusion.

67. That is to say, in launching attacks, he being ‘armed’ used to
accompany the gang of attackers formed of army men and
Razakars. On this score too, accused Hedayetullah Anju is
considered to be a person who not only had a position of authority
over the locally formed Razakars Bahini but had affiliation in this
para militia auxiliary force created to collaborate with the Pakistani
occupation army, to further its policy and plan. We may safely
conclude that atrocious activities of Razakars by assisting the
Pakistani occupation army were carried out under guidance and

headship of accused Hedayetullah Anju.

68. Tribunal notes that investigation started in respect of three
suspected accused one of whom was Enayetullah Monju who
happened to sibling of accused Hedayetullah Anju. But before
submitting formal charge suspected accused Enayetullah Monju

died and as such proceeding so far as it related to him stood abated.
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69. It transpires from the prosecution document that Enayetullah
Monju was in commanding position in Modon Thana Razakar
Bahini. It also transpires that he too was prosecuted under The
Collaborators Order, 1972 along with his brother accused

Hedayetullah Anju and Sohrab Fakir.

70. Evidence of prosecution witnesses tends to show irresistibly
that Enayetullah Monju too accompanied the group of perpetrators

In committing crimes arraigned in charges framed.

71. It is evinced from unimpeached testimony of P.W.08 stated that
Pakistani occupation army got stationed in Netrokona Sadar at the
end of April [1971] and then they formed peace committee and
Razakar Bahini in the month of May [in 1971]. Hedayat Ullah Anju
was made a Member of the Netrokona and Atpara Thana Peace
Committee and he in exercise of his leadership in Jamaat E Islami
[JEI] he was entrusted with the task of leading Razakar Bahini at
Atpara and Modon Thana Razakar Bahini. Hedaetullah Anju’s
sibling Enayet Ullah Monju [now dead] was the Commander of

Modon Thana Razakar Bahini.

72. Additionally, prosecution witnesses in recounting what they

experienced in conjunction with the attacks unequivocally testified
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that knew the accused persons as they were affiliated in locally
formed Razakar Bahini. It gets corroboration from the facts
unveiled and also from the documentary evidence as discussed.
Reason of being acquainted with the accused persons and their

identity they had in 1971 could not be refuted by the defence.

73. On totality of evidence tendered in respect of affiliation of the
accused persons with the locally formed Razakar Bahini it reveals
patently that the accused Hedayetullah Anju for his election
campaign in National Assembly Election in 1970 used to move
around the locality along with his cohort accused Sohrab Fakir.

Thus, the witnesses had fair occasion of knowing them beforehand.

74. In 1971 Razakar Bahini, a para militia force, was created to
collaborate with the Pakistani occupation army in carrying out
brutal atrocious activities directing the civilian population, to
further policy and plan. It is now settled. Naturally, a member of
such para militia force became well known to the locals for his
notorious acts and it may thus be proved even by oral testimony of
the witnesses particularly who experienced and observed the acts
related to the commission of horrific offences alleged. We consider
that there can be no bar to rely solely upon oral testimony in

determining a particular fact.
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75. Presumably, on explicit endorsement of Hedayetullah Anju an
architect of local Razakar Bahini his brother Enayetullah Monju
[now dead] too got enrolled in Razakar Bahini of Modon Thana and
was placed in its leading position. This fact is other unambiguous
indicia of muscular affiliation of accused Hedayetullah Anju in

locally formed Razakar Bahini.

76. It transpires for the photocopy of ejahar and charge sheet
[prosecution documents volume page nos. 124-129] that one
Shefali Rani Bhattacharya wife of victim Durgashankar
Bhattacharya lodged a case being case no. 06 dated 22.12.1972
with Atpara police station, Netrokona against seven including
accused Hedayetullah Anju, his brother Enayetullah Monju [now
dead] and accused Sohrab Fakir over the event as arraigned in

charge no.04, in the case in hand.

77. That is to say, the accused persons were prosecuted for the
‘criminal acts’, as arraigned in this charge no.04. But there has been
no document to show that those persons were convicted or got

acquittal after trial in the said case.

78. It also depicts from copy of the letter dated 12.05.2016

communicated by the Sessions Judge, Mymensingh to the Co-

ordinatior [prosecution documents volume page no. 122],

30



ICT-BD [ICT-1] Case No. 01 of 2017 Chief Prosecutor v. Hidaetulla @ Anju @ Md. Hedaetullah @ Anju B.Sc and other

Investigation Agency that information as to disposal of this
particular case could not be traced, on search. However, by
communicating the same letter it has been informed that three other
cases were lodged with Atpara police station in 1972 under The
Collaborators Order, 1972 which were disposed of and in one case
present accused Hedayetullah Anju was convicted and sentenced to

five[05]years imprisonment.

79. From copy of another document, a letter [prosecution
documents volume page no. 109-110] also shows it and it appears
that Hedayetullah Anju was convicted and sentenced in this case
for the offences punishable under sections 147/380 of the Penal
Code. But it is not clear whether accused Hedayetullah Anju was so
convicted and sentenced for any of criminal acts for which he is
being tried now under the International Crimes (Tribunals) Act,

1973.

80. It has not been asserted on part of the defence that the accused
Hedayetullah Anju is being tried twice for the same offence or that
for the arraignment as brought in charge no.04 he was not only
prosecuted earlier under The Collaborators Order, 1972 but was
convicted or acquitted after trial. Besides, there has been no

relevant paper before us showing the fate of the said case.
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81. Thus, the question of double jeopardy does not come forward.
Rather, prosecution of the accused persons under The Collaborators
Order, 1972 for the criminal acts committed in 1971 during the war
of liberation is strong indicia that they were substantially affiliated
in locally formed Razakar Bahini and maintaining close nexus with

the Pakistani occupation army had carried out atrocious activities.

82. Prosecution document, a list of Razakars of Modon Thana
[prosecution documents volume page no.03] demonstrates that
accused Sohrab Fakir was a Razakar. Besides, other documents
[prosecution documents volume page nos.115,124,125 and 128]
go to show that he was prosecuted in 1972 under The Collaborators

Order, 1972.

83. Naturally, for the reason of lapse of long passage of time no
document could be collected to show whether he was convicted or
acquitted in those cases. But it is not relevant in resolving the issue
of this accused’s affiliation in locally formed Razakar Babhini.
Defence does not aver that this accused was so prosecuted under
The Collaborators Order 1972 for the ‘same offence[s]. Such
prosecution under The Collaborators Order, 1972 itself adds fair
assurance to the fact of his membership in Razakar Bahini. It firmly

signifies association of accused Sohrab Fakir with the commission
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of recurrent criminal activities in 1971 during the war of liberation

which points to his membership in locally formed Razakar Bahini.

84. Defence case [of accused Sohrab Fakir] as has been extracted
from the trend of cross-examination of P.W.s that one ‘Sorab Ali’
a resident of village Hatia Tarasbar was a Razakar and not the
present accused Sohrab Fakir. By pleading this defence it has been
endeavored to show that not the present accused Sohrab Fakir but
said” Sorab Ali’ had involvement and complicity with the

commission of alleged crimes.

85. Burden to prove it lies upon the defence. But in support of such
defence case no evidence has been adduced before the Tribunal.
We therefore cannot agree with the defence averment which in no

way negates prosecution case.

86. Finally, based on evidence and related facts as discussed above
we come to the conclusion that both the accused persons were
actively and potentially affiliated in Razakar Bahini formed at
Atpara Thana of District[now]- Netrokona. It stands proved too that
the accused Hedayetullah Anju had significant dominance over the
Razakar Bahini formed in Atpara Thana and Modon Thana of

District [now]-Netrokona. Defence could not bring anything, by
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cross-examining the prosecution witnesses which may taint this

pertinent fact.

I X. Way of adjudicating the charges

87. The accused persons who were allegedly affiliated with the
‘auxiliary force’ as defined in section 2(a) of the Act of 1973 have
been charged for the offences enumerated in section 3(2) of the Act
of 1973. The offences for which they have been indicted were
‘system crimes’ committed in violation of international

humanitarian law in the territory of Bangladesh in 1971.

88. The case in hand rests predominantly on oral testimony of
ocular witnesses. Relatives of victims and sufferers of atrocious
activities came on dock and recounted what they experienced
during the atrocious attack launched in 1971 in and around their

localities.

89. In a criminal trial, two things have to be adjudicated. One is
commission of the offence and another one is liability of the person
accused of such offence. The case in hand deals with the offences
of crimes against humanity and genocide. This type of crime is
known as ’group crime’ or ‘system crime’ and not an isolated

offence punishable under the normal Penal law.
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90. The witnesses testified the events they experienced long more
than four decades ago. Naturally, due to lapse of long passage of
time they may not be able to memorize the exact and detail
precision. However, the essence of the traumatic event always
remains imprinted in the human memory if a person really had
opportunity to see the event of grotesque nature. Thus, it is to be
assessed as to how far their testimony on material facts inspires
credence. Direct sworn testimony made by witnesses before the

Tribunal is subject to the test of cross-examination by the defence.

91. It is now well settled jurisprudence that in committing crimes
against humanity the person accused of such crime may not have
physical participation. His act or conduct--- amid, prior or
subsequent to the event, lawfully makes him responsible for the
offence committed by others, if his act or conduct is found to have
substantially facilitated and contributed to the commission of such

crime.

92. In seeking to establish the truth in its judgment, the Tribunal
has relied as well on indisputable facts and on other elements
relevant to the case even if these were not specifically tendered in

evidence by either party during trial.
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93. Hearsay testimony is not inadmissible per se. Its probative
value is to be evaluated taking other relevant facts and
circumstances into account and the other evidence may lend
corroboration to the hearsay evidence. In this regard, the decision in
the case of Limaj it has been observed that “whether any weight,
and if so, what weight will attach to [hearsay opinion] will depend
to what extent the question of hearsay is clarified by other evidence
and it is shown to be reliable [Archbold International criminal

Courts: page 751: 9-104: HEARSAY].

94. Thus, hearsay evidence is thus to be weighed in context of its
credibility, relevance and circumstances. Keeping this leg